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PREFACE 


The  purpose  of  these  materials  is  to  provide  a 
source  book  for  a  discussion  of  the  substantive  and  procedural 
legal  issues  associated  with  the  use  of  computers. 

The  material  is  divided  into  two  parts:  a  core 
volume  and  a  supplement.  Each  chapter  of  core  material  contains 
an  overview  of  the  major  issues  under  discussion,  and  should 
provide  students  with  an  understanding  of  the  key  areas  of 
legal  concern.  The  supplement  compliments  each  core  chapter 
with  a  more  detailed  examination  of  the  issues  addressed,  a 
survey  of  related  problems  and  reference  material  (such  as 
legislation  or  sample  contracts) . 

The  course  begins  with  a  brief  description  of  computer 
technology  followed  by  an  introduction  to  the  social  and  economic 
impacts  of  the  Information  Revolution  and  a  survey  of  the  parti¬ 
cipants  in  the  data  processing  industry.  This  is  followed  by 
a  discussion  of  the  nature  of  information,  leading  into  the 
material  on  intellectual  property.  Chapter  VII  completes  the 
information  debate  with  an  examination  of  the  privacy  and  freedom 
of  information  concerns  raised  by  the  computerized  society. 

From  this  general  background  the  materials  move  to 
a  more  particular  study  of  specific  legal  issues  -  methods  for 
the  distribution  of  hardware  and  software,  issues  in  systems 
contracts  and  particular  contracting  situations,  commercial 
issues  and  the  applicability  of  tort  principles. 
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Chapter  XI  explores  the  treatment  by  the  law  of 
evidence  of  computer-generated  records  and  the  procedural 
aspects  of  computer  use  in  the  litigation  process.  The 
criminal  law  is  examined  next,  with  the  focus  on  its  ability  to 
cope  with  uanuthorized  access  to  computer  systems  and  the 
taking  and  copying  of  software  and  data.  The  final  Chapter 
surveys  international  considerations  from  trans-border 
data  flow  and  copyright  to  joint  venture  agreements  and 
technology  transfer  controls. 


INTRODUCTION 


The  Law  and  Computers 

1985 


1.  Nature  of  the  Course 

The  focus  of  the  course  is  on  the  legal  issues 
associated  with  the  use  of  computers  and  thus  involves  an  exami¬ 
nation  of  the  intersection  of  computer  technology  and  the 
traditional  subject  areas  within  the  field  of  law.  Hands  on 
experience  with  computers  is  neither  a  formal  nor  a  practical 
pre-requisite.  The  reading  materials  for  the  course  provide 
an  introduction  to  data  processing  technology  that  is  intended 
to  be  sufficient  for  most  purposes. 

In  addition  to  its  impact  upon  substantive  and 
procedural  law  the  computer  is  making  its  presence  felt  in  the 
legal  environment  in  such  practical  applications  as  legal 
research  and  the  automation  of  court  functions.  As  well  there 
is  a  growing  body  of  literature  on  topics  such  as  the  computer's 
use  in  legal  decision-making.  These  topics  will  not  be  addressed 
directly  in  this  course  although  students  may  choose,  if  they 
wish,  to  write  papers  in  these  areas. 

There  will  be  weekly  seminar  meetings  at  which  the 
readings  for  the  course  will  be  discussed.  Each  student,  in 
addition  to  attending  and  participating  at  the  seminars,  will 
be  expected  to  undertake  a  research  project. 


INTRODUCTION  TO  COMPUTER  TECHNOLOGY 


Brooks,  Daniel  T.,  "Acquisition  and 
Exploitation  of  Custom  Software",  June, 
1984  . 

Christo,  Thomas  K. ,  "The  Computer  as  God", 
Computer  Law  Reporter,  Vol.  1,  No.  1, 
p .  14  . 

"Dictionary  for  Computer  Literacy", 

The  Globe  and  Mail,  February  28,  1983. 

Diagram  from  TIME ,  January  3,  1983. 

"Database:  Just  organized  material  ready 

for  use",  The  Globe  and  Mail,  April  29, 
1983. 


Page  No. 


Intro-1 


Intro-6 


Intro-9 

Intro-11 


Intro-12 


CHAPTER  II:  THE  TECHNOLOGY  AND  ITS  INDUSTRIES 


Page  No. 


Introductory  Note  II-l 

Overview  of  Industry  Structure 


Gilburne  and  David,  "Structuring  Agreements 
for  Vertical  Distribution  of  Software",  in 
Brooks  (Chairperson) ,  Computer  Law  1982: 

Acquiring  Computer  Goods  and  Services,  ~~ 

New  York:  Practising  Law  Institute,  1982  II-2 

Hewlett,  "Technology",  Report  on  Business 
Magazine,  June  1985.  II-5 


Brock,  The  U.S.  Computer  Industry,  Cambridge, 

Mass.,  1975  at  49-51.  II-7 

McClellan,  S.,  "The  End  of  the  Hardware  Era", 
Datamation ,  May  1,  1984,  p.  122.  11-10 


"Software  companies  face  challenge  of 

transition".  The  Globe  and  Mail,  28  February 

1983.  11-12 


Marketing 


Soma,  Computer  Technology  and  the  Law, 
McGraw-Hill,  1983. 


11-13 


CHAPTER  III:  INFORMATION  AS  PROPERTY: 
PRIVATE  AND  PUBLIC  LAW  PERSPECTIVES 


Introductory  Note 

Page  No 

III-l 

The  Nature  of  Information 


Murray,  "Telecommunications  and  Computers: 
Technology  and  the  Law",  [1982]  L.S.U.C. 

Special  Lectures  597-599. 

III-4 

Canada:  Department  of  Communications, 

The  Electronic  Office  in  Canada,  Ottawa,  1982, 
at  22. 

III-5 

Bell,  The  Coming  of  Post-Industrial  Society, 

New  York”,  197  6  ,  xiii-xv . 

III-6 

Fikentscher,  The  Draft  International  Code  of 
Conduct  on  the  Transfer  of  Technology,  Munich, 
1980  at  7-8. 

III-7 

Proprietary  Rights  in  Information 


Vandevelde,  "The  New  Property  of  the  Nineteenth 
Century:  The  Development  of  the  Modern  Concept 

of  Property",  (1980)  29  Buff.  L.  Rev.  325  at 
328-330. 

III-8 

International  News  Service  v.  The  Associated 

Press  (1918) ,  248  U.S.  215. 

III-ll 

Zacchini  v.  Scripps-Howard  Broadcasting  Co. 

(1977) ,  433  U.S.  562. 

III-16 

R.  v.  Stewart  (1983),  5  C.C.C.  (3d)  481. 

III-21 

Equitable  Obligations  of  Good  Faith 


Jones,  "Restitution  of  Benefits  Obtained  in 

Breach  of  Another's  Confidence",  (1970),  86 

L  Q  R  463  at  463-466,  472-483. 

III-25 

Saltman  Engineering  Co.  Ltd.  and  Others  v. 

Campbell  Engineering  Co.  Ltd.  (1948)  , 

65  R.P.C.  203. 

III-34 

III-34 


CHAPTER  IV: 


TRADE  SECRETS 


Introductory  Note 
Definition  of  Trade  Secret 


Introduction 

Vaver,  D. ,  "Civil  Liability  for  taking  or  using 
Trade  Secrets  in  Canada"  (1981)  5  Can.  Bus.  L.  J. 
253,  255. 

Palmer  and  Resendes,  Copyright  and  the  Computer, 
Ottawa:  Supply  and  Services,  1982,  p.  88-9. 

Historical  Development  of  Trade  Secret  Law 


Background  Paper  on  Improper  Interference  with 
Computers  and  the  Misappropriation  of 
Commercial  Information,  Institute  of  Law  Research 
and  Reform,  Alberta,  1983,  p.  88. 

Common  Law  Protection 

Protection  of  Trade  Secrets,  Institute  of  Law 
Research  and  Reform,  Edmonton,  Alberta, 

February,  1984. 

Shauenburg  Industries  et  al.  v.  Borowski  et  al 
(1979),  101  D.L.R.  (3d)  701;  50  C.P.R.  (2d)  69 
(Ont.  H.C. ) . 

Fraser  and  Others  v.  Thames  Television  Ltd.  and 
Others,  [1983]  2  All  E.R.  101  (Q.B.D.). 

Legislative  Reform 


Background  Paper  on  Improper  Interference  with 

Computers  and  the  Misappropriation  of 

Commercial  Information,  Institute  of  Law 
Research  and  Reform,  Alberta,  1983. 

Dratler,  J. ,  "Trade  Secret  Law:  An  Impediment 
to  Trade  in  Computer  Software"  (1985)  Santa  Clara 
Comp,  and  High-Tech  L.  J.,  Vol.  1. 


Page  No. 
IV- 1 

IV- 3 

IV- 4 

IV- 7 

IV- 9 

IV- 12 

IV- 13 

IV- 17 

IV- 2  4 


IV- 3  6 


CHAPTER  V:  COPYRIGHT 


Page  No. 

Introductory  Note  V-l 

Copyright  Act,  R.S.C.  1970,  c.  C-30.  V-2 

A.  Copyright  in  Computer  Software 

Introduction  V-3 

Bulman  Group  Ltd.  v.  "One  Write"  Accounting 

Systems  Ltd.  (1982),  16  B.L.R.  16.  V-5 

Spacefile  Ltd.  v.  Smart  Computing  Systems  Ltd. 

(1983),  75  C.P.R.  (2d)  281.  V-6 

F  &  I  Retail  Systems  Ltd,  v.  Thermo-Guard 
Automotive  Products  Canada  Ltd.  (1984),  1 
C.P.R.  (3d)  297.  V-6 

International  Business  Machines  Corp.  v. 

Spirales  Computers  Inc.  (1984),  2  C.I.P.R.  56.  V-7 

Apple  Computer  Inc.  v.  Macintosh  Computers  Ltd. 

(1985) ,  3  C.I.P.R.  134.  V-21 

Scott,  Michael  D.,  Computer  Law,  1984.  V-33 

Apple  Computer,  Inc,  v.  Franklin  Computer 

Corporation,  Aug.  30,  1983  (U.S.C.A.  3rd  Cir.).  V-35 

From  Gutenberg  to  Telidcn,  A  White  Paper  on 
Copyright  -  Proposals  for  the  Revision  of  the 

Canadian  Copyright  Act,  Government  of  Canada, 

1984.  V-5  4 

B .  Copyright  in  Computer  Output 

Nathan,  Richard,  "Copyright  in  the  Product  of 
Intelligent  Computer  Programs",  June  18,  1985.  V-61 

Express  Newspapers  PLC  v.  Liverpool  Daily  Post, 

[1985]  F.S.R.  306.  V-65 

C .  Copyright  Infringing  Hardware 

Note  on  Sony  Corp.  of  America  v.  Universal  Studios.  V-66 

Note  on  Amstrad  Consumer  Electronics  PLC  v. 

The  British  Phonographic  Industry  Ltd.  (1985) 

(unreported) . 


V-6  7 


CHAPTER  V:  COPYRIGHT 


Page  No. 

Introductory  Note  V-l 

Copyright  Act ,  R.S.C.  1970,  c.  C-30.  V-2 

A.  Copyright  in  Computer  Software 

Introduction  V-3 

Bulman  Group  Ltd,  v.  "One  Write"  Accounting 

Systems  Ltd.  (1982)  ,  16  B.L.R.  16.  V-5 

Spacefile  Ltd.  v.  Smart  Computing  Systems  Ltd. 

(1983),  75  C.P.R.  (2d)  281. '  V-6 

F  &  I  Retail  Systems  Ltd,  v.  Thermo-Guard 
Automotive  Products  Canada  Ltd.  (1984),  1 
C.P.R.  (3d)  297.  V-6 

International  Business  Machines  Corp.  v. 

Spirales  Computers  Inc.  (1984),  2  C.I.P.R.  56.  V-7 

Apple  Computer  Inc.  v.  Macintosh  Computers  Ltd. 

(1985),  3  C.I.P.R.  134.  V-21 

Scott,  Michael  D.,  Computer  Law,  1984.  V-33 

Apple  Computer,  Inc,  v.  Franklin  Computer 

Corporation,  Aug.  30,  1983  (U.S.C.A.  3rd  Cir . ) .  V-3 5 

From  Gutenberg  to  Telidon,  A  White  Paper  on 
Copyright  -  Proposals  for  the  Revision  of  the 
Canadian  Copyright  Act,  Government  of  Canada, 

1984.  V-5 4 

B .  Copyright  in  Computer  Output 

Nathan,  Richard,  "Copyright  in  the  Product  of 
Intelligent  Computer  Programs",  June  18,  1985.  V-61 

Express  Newspapers  PLC  v.  Liverpool  Daily  Post, 

[1985]  F.S.R.  306.  "  V-65 

C .  Copyright  Infringing  Hardware 

Note  on  Sony  Corp.  of  America  v.  Universal  Studios.  V-6 6 

Note  on  Amstrad  Consumer  Electronics  PLC  v. 

The  British  Phonographic  Industry  Ltd.  (1985) 

(unreported) „ 


V-67 


CHAPTER  VI:  OTHER  STATUTORY  INDUSTRIAL  PROPERTY 


Page  No. 


Introductory  Note  VI-1 

A .  Patents 

Patent  Act,  R.S.C.  1970,  c.  P-4.  VI-2 

Barrigar,  R.H. ,  "Legal  Protection  of  Software 

from  Unauthorized  Use:  Proprietary  and 

Contractual  Rights",  (1977)  30  C.P.R.  (2d)  at 

160-2.  VI-3 

Tapper,  C.,  Computer  Law  (3rd  ed. ) ,  New  York, 

1983,  p.  9-13.  VI-6 

Schlumberger  Canada  Ltd.  v.  Commissioner  of 

Patents  (1981),  56  C.P.R.  (2d)  204  (F.C.A.).  VI-10 


Re  Application  for  Patent  of  Lelke  (1981) , 

72  C.P.R.  (2d)  139.  VI-13 

Re  Application  No.  287,623  for  Patent  by 

Bartley  and  Giles  (1984),  3  C.I.P.R.  105.  VI-15 


In  re  Pardo  and  Landau,  214  U.S.P.Q.  673  (Crt. 
of  Customs  and  Patent  Appeal  1982).  VI-23 

Barrigar,  R.  H. ,  "Legal  Protection  of  Software 
from  Unauthorized  Use",  (1977)  30  C.P.R. 

159  at  165.  VI-27 


B .  Semiconductor  Chip  Protection 

Woodson  and  Safreno,  "The  Semiconductor  Chip 

Protection  Act  of  1984",  Santa  Clara  Computer 

and  High  Tech.  L.  J. ,  Vol.  1,  (1985),  p.  7.  VI-28 

C .  Summary 


Palmer  and  Resendes,  Copyright  and  the  Computer, 
Ottawa:  Supply  and  Services,  1982,  Table  17: 

Intellectual  Property  Comparison  Chart. 


VI-34 


CHAPTER  VII:  INFORMATION  HANDLING  PRACTICES 


Page  No. 

Introductory  Note.  VII-1 

A.  The  Right  of  Privacy 

Wes tin,  Alan  F. ,  Privacy  and  Freedom,  New  York, 

1967  at  7.  VII-3 

Plishner,  Michael,  "'It's  None  of  Your  Business'. 


Or  Is  It?  California  Addresses  the  Computer 

Age",  Rutgers  Comp.  &  Tech.  L.  J.,  Vol.  8  (1981).  VII-4 

Globe  and  Mail,  July  3,  1985.  VII-7 

Soma,  Computer  Technology  and  the  Law,  1983.  VII-8 

Washburn,  Pat,  "Electronic  Journalism,  Computers 

and  Privacy",  Computer/Law  Journal,  Vol.  Ill 

(1981).  VII-12 

Discussion  Paper  on  Privacy:  Initiative  for 
1984 ,  Provincial  Secretariat  for  Resource 

Development,  Ontario.  VII-25 

Excerpts  from  Annual  Report:  Privacy 

Commissioner,  1983-84,  ISBN  Q-662-53143-3 .  VII-33 

B .  Freedom  of  Information 

Introduction.  VII-34 

Report  on  the  Ontario  Commission  on  Freedom 
of  Information,  at  77-81.  VII-35 

Canada:  Department  of  Communications/ 

Department  of  Justice  Task  Force  on  Privacy 
and  Computers,  Privacy  and  Computers,  Ottawa, 

1972  at  120-1.  VII-40 

Annual  Report:  Information  Commissioner, 

1983-84,  ISBN  0-662-53142-6 .  VII-42 

Globe  and  Mail,  July  13,  1985.  VII-44 

C.  Sample  Problem  VII-45 


